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That the demurrer must be overruled. Menzenhauer v. Schmidt (Court of Chan- 
cery, N. J.), 52 Atl. 156. 

Per Pitney, V. C. : 

"Now, the scope of the prayer of the bill is not that the partnership relation 
should be reinstated, but that the dissolution should be judidially declared, and 
an account taken of the partnership affairs, and the interest of the complainant 
therein ascertained according to the practice of this court, and the complainant 
paid that amount. The allegation, which, for present purposes, must be taken 
to be true, is that the amount of that interest is, and when judicially ascertained 
will prove to be, much greater than the sum of $30,000, received by the com- 
plainant. In taking the account the complainant, of course, will be charged 
with so much money received by him from the defendant, and the defendant will 
be credited with that amount, unless he paid it out of partnership funds. This 
view of the case shows its marked distinction from a case in which a fraud-doer 
conveys to the defrauded one an article of merchandise of little value, and by 
fraud and chicanery induces him to pay for it a sum greater than its value. In 
such a case the defrauded party cannot recover back his money from the fraud- 
doer without at the same time handing him back the article of merchandise 
which he received. He cannot receive the money and keep the object for which 
it was originally paid. But the principle applicable to such a case does not ap- 
ply here. If we seek for a parallel to the present case in the sale of a chattel we 
will more nearly find it in a case where the vendor of the chattel by fraud is 
induced to part with it for a much less sum than its value, and seeks to recover, 
not the chattel, but the remainder of its value over and above the amount he 
has already received. A short statement of the case is that the complainant is 
seeking the aid of this court to ascertain the real value of his interest in the 
partnership at the time of the dissolution, and to compel the defendant to pay 
him the excess over and above what he has already received." 



Contracts — Real Estate Agents — Commissions — An owner of land placed 
it for sale in the hands of a real estate agent, who found a party desirous of buy- 
ing and used every effort to induce him to buy. The owner was interested in a 
number of pieces of land in the same vicir.ity, and said to the agent, "If this 
piece of property don't suit him (the purchaser), we will sell him anyhow." 
Later, without consulting the agent, the owner commenced to deal with the 
prospective purchaser directly, and finally sold him a piece of land in the neigh- 
borhood of the tract originally offered, in which he was interested as a stock- 
holder in the company owning it. The sale was consummated between the 
parties, and the agent brought suit for his commissions. Held, That the evi- 
dence made out a prima fade case for a recovery. Graham v. Connolly (Ga. ), 41 
S. E. 42. 

Per Lewis, J. : 

"The defendent in the first instance definitely employed the plaintiff to pro- 
cure for him a purchaser for a specific piece of property. Had he stopped there, 
and the plaintiff brought him face to face with a party who purchased, not the 
property which was the subject of the employment, but a different piece, it is 
clear that there would have been no right of action for the agent's commissions. 
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But upon learning that the prospective purchaser was anxious to buy near East 
Point, and evidently fearing that he might not be pleased with the particular 
land which had been placed in the plaintiff's hands for sale, the defendant, in 
effect, said to the plaintiff : 'I now employ you to sell this man any piece of 
property situated near East Point in which I have an interest.' It makes no 
difference that the land actually sold was not the absolute property of the defend- 
ant. He owned an interest therein, and his employment of the plaintiff was in 
his own name, and not that of the corporation which held the legal title to the 
land. He expressly rendered himself liable upon his verbal contract with the 
plaintiff, whose services in procuring him a purchaser for the land inured to his 
benefit, as a stockholder in the corporation which owned it. There can be no 
question as to his power thus to render himself liable, although he did not own 
the fee to the property which he employed the agent to sell. See Mechem Ag. 
sees. 957-959. It is well settled that, where a broker employed to negotiate a 
sale procures a customer ready and able to purchase upon terms satisfactory to 
the principal, the principal cannot defeat the broker's right to commissions by 
taking the proceedings out of the hands of the broker and completing the sale 
himself. 4 Am. & Eng. Enc. Law (2d Ed.), 979 ; Mechem. Ag. sec. 967. In 
the case of Davis v. Morgan, 96 Ga. 518, 23 S. E. 417, this court held that in a 
suit for commissions by a real estate agent, while it was incumbent on the plain- 
tiff to show that he had procured a person ready, willing, and able to purchase 
on the terms prescribed by the defendant, yet if the plaintiff in fact procured a 
person who was recognized either expressly or tacitly by the defendant as an- 
swering all these requirements, and the failure to complete the sale was due solely 
to the defendant's inability to make a good title to the land, the plaintiff would 
be entitled to his, compensation as if the sale had actually taken place. See, 
also, Doonan v. Ivet, 73 Ga. 302; Fenn v. Ware, 100 Ga. 563, 28 S. E. 238." 
See Crockett v. Grayson, 98 Va. 354, 7 Va. Law Reg. 355. 



Taxation — Collateral Inheritance— Conflict or Laws — Situs of 
Personal Property. — Testatrix died in the State of New York, leaving a 
portion of her estate, consisting of stocks, bonds, mortgages and other evidences 
of indebtedness in Luzerne county, Pennsylvania. The evidence showed that 
the actual situs of the property had been for many years within the State of 
Pennsylvania, under the control of an agent or manager (who became later the 
executor) with power to invest and reinvest. The executor having filed an 
account of this property in Luzerne county, it was duly confirmed by the orphans 
court, and coming up for audit, the commonwealth made a claim for five per 
cent, of the whole, the evidence showing that all the legacies were to collaterals. 
Held, That the executor having taken out ancillary letters in Pennsylvania, 
and having elected to have full distribution of the fund made there, the portion 
of the estate thus administered is liable to the tax ; and this, although the execu- 
tor had voluntarily paid the collateral inheritance tax imposed by the laws of 
New York. 

The following extract from the opinion of the lower court was approved upon 
appeal : 

"While it is true that the mere residence of an agent, or registry' of stock in 



